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[36CFR  Part  1150] 


ance  for  agencies  and  programs  subject 
to  the  jurisdiction  of  the  A&TBCB. 

It  is  therefore  proposed  to  amend  Title 
36.  Code  of  Federal  Regulations,  by  addi¬ 
tion  of  Part  1150  as  set  forth  below. 


Subpart  K — Miscellaneous  Provisions 

Bee. 

1160.111  Ex  parte  communications;  con¬ 

flict  of  In  terete. 

1160.112  Post  order  proceedings. 

1160.113  Amicable  resolution. 

1180.114  Effect  of  partial  Invalidity. 

Authority  ;  Sec.  602,  Pub.  L.  93-112,  87 
Stat.  391  (29  U.S.C.  792). 

Subpart  A — General  Information 
§1150.1  Purpose  and  application. 

(a)  The  purpose  of  the  regulations  in 
this  part  fa  to  implement  Section  502  of 
the  Rehabilitation  Act  of  1973,  Pub,  L. 
9a-112,  87  Stat  391  29  U.S.C.  792,  as 
amended  to  provide  procedures  for  pub¬ 
lic  hearings  to  require  compliance  with 
the  standards  issued  pursuant  to  the 
Architectural  Barriers  Act  of  1968,  Pub. 
I*  90-480,  as  amended  42  U.S.C.  4151  et. 
seq.  It  is  the  policy  of  the  Architectural 
and  Transportation  Barriers  Compliance 
Board  to  ensure  maximum  compliance 
through  amicable  resolution  of  compli¬ 
ance  related  matters. 

(b)  These  regulations  apply  to  all 
buildings  designed,  constructed,  or  al¬ 
tered  after  the  effective  date  of  a  stand¬ 
ard  issued  under  the  Architectural  Bar¬ 
riers  Act  of  1968  applicable  to  such 
building. 

§  1150.2  Definitions. 

(a)  "A&TBCB”  means  the  Architec¬ 
tural  and  Transportation  Barriers  Com¬ 
pliance  Board. 

(b)  "Agency”  means  Federal  depart¬ 
ment,  agency  or  instrumentality  as  de¬ 
fined  In  Subchapter  II  and  Chapter  7  of 
Title  5  of  the  United  States  Code  or  an 
official  thereof. 

(c)  “Alteration”  means  repairing,  im¬ 
proving,  remodeling,  extending,  or  other¬ 
wise  changing  a  building,  or  part  thereof. 

(d)  “Architectural  Barriers  Act” 
means  the  Architectural  Barriers  Act  of 
1968,  Pub.  L.  90-480,  as  amended,  42 
U.S.C.  4151  et  seq. 

(e)  "Building”  means  any  building  or 
facility,  including  the  site  thereof,  and 
structures  appurtenant  thereto,  (other 
than  (1)  a  privately  owned  residential 
structure  and  (2)  any  building  or  facil¬ 
ity  on  a  military  installation  designed 
and  constructed  primarily  for  use  by 
able-bodied  military  personnel)  the  in¬ 
tended  use  of  which  either  will  require 
that  such  building  or  facility  be  access¬ 
ible  to  the  public,  or  may  result  in  the 
employment  or  residence  therein  of  phys¬ 
ically  handicapped  persons,  which  build¬ 
ing  or  facility  is  (i)  to  be  constructed 
or  altered  by  or  on  behalf  of  the  United 
States;  or  (ii)  to  be  leased  In  whole  or 
in  part  by  the  United  States  after  Au¬ 
gust  12,  1968,  after  construction  or  al¬ 
teration  in  accordance  with  plans  and 
specification  of  the  United  States;  or 
(iii)  to  be  financed  in  whole  or  In  part 
by  a  contract,  grant  or  loan  made  by 
the  United  States  after  August  12,  1968, 
if  such  building  or  facility  may  be  sub¬ 
ject  to  standards  for  design,  construc¬ 
tion  or -alteration  issued  under  the  law 
authorizing  the  grant  or  loan;  (iv)  to  be 
constructed  under  authority  of  the  Na¬ 
tional  Capital  Transportation  Act  of 
1965,  or  Title  HI  of  the  Washington, 


PRACTICE  AND  PROCEDURES  FOR 
COMPLIANCE  HEARINGS 

Notice  of  Proposed  Rulemaking 

The  Architectural  and  Transportation 
Barriers  Compliance  Board  (hereinafter 
referred  to  as  A&TBCB)  was  established 
under  Section  502  of  the  Rehabilitation 
Act  of  1973,  Pub.  L.  93-112,  87  Stat.  391. 
Section  502(d),  29  U.S.C.  792(d),  pro¬ 
vides  that  the  A&TBCB  shall  hold  hear¬ 
ings  and  issue  orders  it  deems  necessary 
to  ensure  compliance  with  the  stand¬ 
ards  for  buildings  and  facilities  issued 
under  the  Architectural  Barriers  Act  of 
1968,  Pub.  L.  90-480,  as  amended,  42 
UJ3.C.  4151  et.  seq.  The  provisions  of 
Subchapter  n  of  Chapter  5  and  Chapter 
7  of  Title  5,  United  States  Code  apply  to 
the  A&TBCB  procedures.  An  order  of 
compliance  issued  by  the  A&TBCB  is  a 
final  order  for  purposes  of  judicial  re¬ 
view.  Pub.  L.  93-516,  88  Stat.  1621,  the 
Rehabilitation  Act  Amendments  of  1974, 
provides  that  an  order  of  compliance 
may  include  the  withholding  or  suspen¬ 
sion  of  Federal  funds  with  respect  to  any 
building  found  not  to  be  in  compliance 
with  the  applicable  standards. 

The  A&TBCB  is  concerned  that  ready 
access  to  and  use  of  buildings  be  effective 
through  voluntary  compliance  with  ap¬ 
plicable  standards.  Nevertheless,  the  A& 
TBCB  has  received  and  is  processing 
numerous  complaints  of  alleged  noncom¬ 
pliance.  Notice  is  hereby  given  that  to 
provide  a  formal  system  for  determina¬ 
tion  of  those  complaints  which  cannot 
be  amicably  resolved  to  ensure  accessi¬ 
bility  by  means  of  compliance  with  the 
required  standards,  the  A&TBCB  is  pro¬ 
posing  to  issue  the  following  regulations. 
Title  36  of  the  Code  of  Federal  Regula¬ 
tions  wTould  be  amended  by  adding  a  new 
Chapter  XI,  Architectural  and  Trans¬ 
portation  Barriers  Compliance  Board, 
consisting  at  this  time  of  the  following 
Part  1150,  Practice  and  Procedures  for 
Compliance  Hearings. 

While  these  regulations  relate  solely  to 
the  A&TBCB  practice  and  procedures, 
and  notice  of  public  procedure  thereon 
Is  not  required,  A&TBCB  recognizes  its 
responsibility  to  the  public  and  invites 
comments  concerning  the  regulations. 
Public  comments  from  interested  parties 
and  government  agencies  wrill  be  received 
by  the  A&TBCB  at  its  offices,  330  “C” 
Street  dW.,  Room  1010,  Washington, 
D.C.  20201,  on  or  before  July  12,  1976. 
Comments  received  may  be  seen  at  the 
above  offices  during  the  hours  of  9:00 
a.m.-5:30  p.m.  Monday  through  Friday 
and  will  be  considered  by  the  A&TBCB 
before  final  adoption  of  the  procedures. 

The  A&TBCB  recognizes  that  while 
these  regulations  will  be  issued  as  final 
after  analysis  of  public  comments,  addi¬ 
tional  parts  of  Chapter  XI,  Part  1150, 
will  be  issued  at  a  later  date  which  wrill 
fully  implement  Section  502  of  the  Re¬ 
habilitation  Act,  as  amended.  This  will 
include  guidelines  for  voluntary  compli¬ 


Dated:  June  4,  1976. 

Stanley  B.  Thomas,  Jr., 
Chairman,  Architectural  and 
Transportation  Barriers  Com¬ 
pliance  Board. 

PART  1150— PRACTICE  AND  PRO¬ 
CEDURES  FOR  COMPLIANCE  HEARINGS 

Subpart  A — General  Information 

Sec. 

1150.1  Purpose  and  application. 

1150.2  Definitions. 

1160.3  Scope  of  rules. 

1150.4  Use  of  gender  and  number. 

1150.5  Suspension  of  rules. 

Subpart  B — Parties 

1150.11  Parties. 

1150.12  Complainants. 

1150.13  Intervenors. 

1150.14  Amicus  curiae. 

1150.15  Appearance. 

Subpart  C — Form,  Execution,  Service  and  Filing 
of  Documents 

1150.21  Form  of  documents  to  be  filed. 

1150.22  Signature  of  documents. 

1150.23  Filing  and  service. 

1150.24  Service — how  made. 

1150.25  Date  of  service. 

1150.26  Certificate  of  service. 

Subpart  D — Time 

1150.31  Computation. 

1150.32  Extension  of  time  or  postponement. 

Subpart  E — Proceedings  Prior  to  Hearing; 
Pleadings  and  Motions 

1 150.41  Informal  resolution. 

1150.42  Citations. 

1150.43  Answers. 

1150.44  Amendments. 

1150.45  Request  for  hearing. 

1 150 .46  Motions. 

1150.47  Disposition  of  motions  and  peti¬ 

tions. 

Subpart  F — Responsibilities  and  Duties  of  Judge 

1150.51  Who  presides. 

1150.52  Designation  of  judge. 

1 150.53  Authority  of  Judge. 

1150.54  Disqualification  of  Judge. 

Subpart  G — Prehearing  Conferences  and 
Discovery 

1 150.6 1  Prehearing  conference. 

1150.62  Discovery. 

Subpart  H — Hearing  Procedures 

1150.71  Briefs. 

1150.72  Evidentiary  purpose. 

1150.73  Testimony. 

1150.74  Exclusion  of  evidence. 

1150.75  Objections. 

1150.76  Exceptions. 

1150.77  Official  notice. 

1150.78  Public  document  Items. 

1150.79  Offer  of  proof. 

1 150  80  Appeals  from  ruling  of  Judge. 

1150.81  Consolidated  or  Joint  hearing. 

1 1 50 .82  PER  proceedings. 

Subpart  I — The  Record 

1150.91  Record  for  decision. 

1150.92  Official  transcript. 

Subpart  J — Posthearing  Procedures;  Decision* 

1150.101  Posthearing  briefs;  findings. 

1150.102  Decision. 

1150.103  Exception  to  decisions. 

1150.104  Record  for  final  A&TBCB  decision. 

1150.105  Final  A&TBCB  Decision. 

1150.106  Judicial  review. 
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Metropolitan  Area  Transit  Regulation 
Compact. 

(f)  “Chairman”  means  the  Chairman 
of  A&TBCB. 

(g)  “Construction”  means  the  con¬ 
struction  of  a  new  building,  the  acquisi¬ 
tion,  expansion,  remodeling,  alteration, 
and  renovation  of  existing  buildings,  and 
initial  equipment  of  such  buildings. 

(h>  “Day”  means  calendar  day. 

(I)  “Executive  Director”  means  the 
A&TBCB  Executive  Director. 

(J)  “Handicapped  Individual”  means 
any  person  who  (1)  has  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  of  such  person’s  major 
life  activities,  (2)  has  a  record  of  such 
an  impairment,  or  (3)  is  regarded  as  hav¬ 
ing  such  an  impairment. 

(k)  "Judge”  means  hearing  examiner 
appointed  or  designated  by  the  A&TBCB 
pursuant  to  section  502(e)  of  the  Reha¬ 
bilitation  Act. 

(l)  “PER”  means  Provisional  Expe¬ 
dited  Relief. 

(m)  “Privately  Owned  Residential 
Structure”  means  a  residential  structure 
not  owned  by  a  Federal  agency  or  in¬ 
strumentality,  a  state  or  political  sub¬ 
division  thereof,  or  an  instrumentality 
of  a  state  or  of  a  political  subdivision 
thereof. 

(n)  “Rehabilitation  Act”  means  the 
Rehabilitation  Act  bf  1973,  Pub.  L.  93- 
112,  87  Stat.  391,  29  U.S.C.  792,  as 
amended. 

(o)  “Respondent”  means  a  party  an¬ 
swering  the  sitation,  including  PER 
citation. 

(p)  “Standard”  means  any  standard 
for  accessibility  and  usability  prescribed 
pursuant  to  the  Architectural  Barriers 
Act,  including  but  limited  to  ANSI  117.1, 
the  American  National  Standard  Insti¬ 
tute  Specification  for  making  Buildings 
and  Facilities  Accessible  to,  and  Usable 
by.  the  Physically  Handicapped. 

§1150.3  Scope  of  rules. 

(a)  These  rules  shall  govern  all  com¬ 
pliance  proceedings  before  the  A&TBCB 
and  judges. 

(b)  In  the  absence  of  a  specific  pro¬ 
vision,  in  these  rules,  procedure  shall 
be  in  accordance  with  the  Administra¬ 
tive  Procedure  Act,  Subchapter  II  of 
Chapter  5  and  Chapter  7,  of  Title  5, 
United  States  Code,  and  the  Federal 
Rules  of  Civil  Procedure,  in  that  order. 

§  1150.4  fisc  of  gender  and  number. 

(a)  Words  importing  the  singular 
number  may  extend  and  be  applied  to  a 
plural  and  vice  versa. 

(b)  Words  importing  the  masculine 
gender  may  be  applied  to  feminine 
gender. 

§  1150.5  Suspension  of  rules. 

Upon  notice  of  all  parties,  the  chair¬ 
man  or  the  judge,  with  respect  to  mat¬ 
ters  pending  before  them,  may  modify 
or  waive  any  rule  in  these  regulations 
upon  determination  that  no  party  will 
be  unduly  prejudiced  and  that  the  ends 
of  justice  will  thereby  be  served. 


Subpart  B — Parties 
§1150.11  Parties. 

(a)  The  term  party  shall  include  any 
agency,  state  body,  or  other  person  to 
whom  a  notice  of  hearing  or  oppor¬ 
tunity  for  hearing  has  been  mailed 
naming  them  as  respondent. 

tb>  The  Executive  Director  shall  be 
the  party  initiating  proceedings  here¬ 
under  by  the  issuance  of  a  citation  under 
§  1150.42. 

§  1150.12  Complainant*. 

(a)  A  person  submitting  a  written 
complaint  alleging  noncompliance  with 
the  standards  issued  pursuant  to  the 
Architectural  Barriers  Act  is  not  a  party 
as  to  a  matter  of  course  to  the  proceed¬ 
ings  governed  by  these  regulations,  but 
may  petition  to  intervene  or  to  appear 
as  an  amicus  curiae.  Whether  or  not  the 
petition  to  intervene  or  to  appear  as 
amicus  curiae  is  granted,  the  com¬ 
plainant  shall  receive  a  copy  of  the  final 
order  issued  by  the  judge  and  the 
A&TBCB. 

(b)  The  identification  of  all  persons 
submitting  complaints  shall  be  held  in 
confidence  unless  such  person  requests 
otherwise  in  writing. 

(c)  All  persons  submitting  written 
complaints  shall  be  given  or  mailed,  by 
certified  mail,  return  receipt  requested, 
a  copy  of  these  regulations. 

§  1150.13  Intervcnors. 

(a)  A  petition  to  intervene  may  be 
filed  at  any  stage  of  a  proceeding  by  per¬ 
sons,  organizations,  or  agencies  not  party 
to  the  proceedings. 

(b)  The  petition  shall  set  forth  the  in¬ 
terest  of  the  petitioner  in  the  proceed¬ 
ings,  show  that  the  participation  of  the 
petitioner  will  assist  in  the  determination 
of  the  issue  in  question,  and  that  the 
appearance  will  not  unnecessarily  delay 
the  proceedings. 

(c)  The  judge  may  grant  the  petition 
to  intervene  to  such  an  extent  and  upon 
such  terms,  including  the  extent  to  which 
the  petitioner  may  introduce  evidence 
and  question  witnesses  as  the  judge  shall 
determine. 

(d)  When  a  petition  to  intervene  is 
granted,  in  whole  or  in  part,  the  peti¬ 
tioner  shall  be  deemed  a  party  for  pur¬ 
poses  of  filing  and  receiving  copies  of 
all  documents,  orders  and  decisions 
hereunder  as  well  as  participating  in 
proceedings  hereunder. 

§1150.14  Amicus  curiae. 

(a)  Any  interested  person  or  organiza¬ 
tion  may  file  a  petition  to  participate  in 
a  proceeding  as  a  amicus  curiae.  Such 
petition  shall  be  filed  prior  to  the  pre- 
hearing  conference,  or  if  none  is  held, 
before  the  commencement  of  the  hear¬ 
ing,  unless  the  petitioner  shows  good 
cause  for  filing  the  petition  later.  The 
judge  may  grant  the  petition  if  he  finds 
that  the  petitioner  has  a  legitimate  in¬ 
terest  in  the  proceedings,  that  such  par¬ 
ticipation  will  not  unduly  delay  the  out¬ 
come,  and  may  contribute  materially  to 


the  proper  disposition  thereof.  An  amicus 
curiae  is  not  a  party  and  may  not  intro¬ 
duce  evidence  at  a  hearing. 

(b)  An  amicus  curiae  may  submit  a 
statement  of  position  to  the  judge  prior 
to  the  beginning  of  a  hearing,  and  shall 
serve  a  copy  on  each  party.  The  amicus 
curiae  may  submit  a  brief  on  each  occa¬ 
sion  a  decision  is  to  be  made  or  a  prior 
decision  is  subject  to  review.  His  brief 
shall  be  filed  and  served  on  each  party 
within  the  time  limits  applicable  to  the 
party  whose  position  he  deems  himself 
to  support;  or  if  he  does  not  deem  him¬ 
self  to  support  the  position  of  any  party, 
within  the  longest  time  limit  applicable 
to  any  party  at  that  particular  stage  of 
the  proceedings. 

(c)  When  all  parties  have  completed 
their  initial  examination  of  a  witness, 
any  amicus  curiae  may  request  the  judge 
to  propound  specific  questions  to  the 
witness.  The  judge,  in  his  discretion,  may 
grant  any  such  request  if  he  believes  the 
proposed  additional  testimony  may  assist 
materially  in  elucidating  factual  matters 
at  issue  between  the  parties  and  will  not 
expand  the  issues. 

§  1150.15  Appearance. 

(a)  A  party  may  appear  in  person  or 
by  counsel  or  other  representative  and 
participate  fully  in  any  proceedings.  An 
agency,  state  body,  or  corporation  may 
appear  by  any  of  its  officers  or  by  any 
employee  it  authorizes  to  appear  on  its 
behalf.  Counsel  must  be  members  in  good 
standing  of  the  Bar  of  the  State,  Terri¬ 
tory,  or  a  possession  of  the  United  States 
or  the  District  of  Columbia  or  the  Com¬ 
monwealth  of  Puerto  Rico. 

(b)  A  representative  of  a  party  or 
amicus  curiae  shall  be  deemed  to  control 
all  matters  respecting  the  interest  of 
such  party  or  amicus  curiae  in  the  pro¬ 
ceedings. 

(c)  Nothing  contained  herein  shall  be 
construed  to  require  any  representative 
to  the  be  an  attorney  at  law. 

(d)  Withdrawal  of  appearance  of  any 
representative  will  be  effective  by  filing 
a  written  notice  of  withdrawal  and  by 
serving  a  copy  thereof  on  all  parties  and 
amicus  curiae. 

Subpart  C — Form,  Execution,  Service  and 
Filing  of  Documents 

§  1150.21  Form  of  documents  to  be 
filed. 

Documents  to  be  filed  under  the  rules 
in  this  part  shall  be  dated,  the  original 
signed  in  ink,  shall  show  the  docket  de¬ 
scription  and  title  of  the  proceeding,  and 
shall  show  the  title,  if  any,  and  address 
of  the  signatory.  Copies  need  not  be 
signed  but  the  name  of  the  person  sign¬ 
ing  the  original  shall  be  reproduced.  Doc¬ 
uments  shall  be  legible  and  shall  not  be 
more  than  8  Ms  inches  wide  and  12  inches 
long. 

§  1150.22  Signature  of  documents. 

The  signature  of  a  party,  authorized 
officer,  employee  or  attorney  constitutes 
a  certification  that  he  has  read  the  docu¬ 
ment,  that  to  the  best  of  his  knowledge. 
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information,  and  belief  there  is  a  good 
ground  to  support  it,  and  that  it  is  not 
interposed  for  delay.  If  a  document  is 
not  signed  or  is  signed  with  intent  to 
defeat  the  purpose  of  this  section,  it  may 
be  stricken  as  sham  and  false  and  the 
proceeding  may  proceed  as  though  the 
document  had  not  been  filed. 

§  1150.23  Filing  and  service. 

All  notices  by  a  member  of  the 
A&TBCB  or  A&TBCB  staff,  and  all  writ¬ 
ten  motions,  requests,  petitions,  memo¬ 
randa,  pleadings,  exceptions,  briefs,  de¬ 
cisions,  and  correspondence  to  the  judge, 
or  an  A&TBCB  member  or  A&TBCB  staff 
from  a  party,  or  vice  versa,  relating  to 
a  proceeding  after  its  commencement 
shall  be  filed  and  served  on  all  parties 
and  amicus  curiae.  Parties  shall  supply 
the  original  and  two  copies  of  docu¬ 
ments,  exhibits,  and  transcripts  of  testi¬ 
mony  submitted  for  filing.  Filings  shall 
be  made  with  the  hearing  clerk  at  the 
address  stated  in  the  notice  of  hearing  or 
notice  of  opportunity  for  hearing,  during 
regular  business  hours.  Regular  business 
hours  are  every  Monday  through  Friday 
(Federal  legal  holidays  excepted)  from 
9  a.m.  to  5:30  pm.,  Eastern  Standard 
or  Daylight  Savings  Time,  whichever  is 
effective  in  the  District  of  Columbia  at 
the  time.  Filing  may  be  in  person  or  by 
mail. 

§  1150.24  Serv  ice — liow  made. 

Service  of  one  copy  shall  be  made  on 
each  party,  and  amicus  curiae,  by  per¬ 
sonal  delivery  or  by  certified  mail,  return 
receipt  requested,  properly  addressed 
with  postage  prepaid.  When  a  party  or 
amicus  curiae  has  appeared  by  attorney 
or  other  representative,  service  upon 
6uch  attorney  or  representative  will  be 
deemed  service  upon  the  party  or  amicus 
curiae. 

§  1150.25  Date  of  service. 

The  date  of  service  shall  be  the  day 
when  the  matter  is  deposited  in  U.3.  mail 
or  is  delivered  in  person,  except  that  the 
date  of  service  of  the  initial  notice  of 
hearing  or  opportunity  for  hearing  shall 
be  the  date  of  its  delivery,  or  the  date 
that  its  attempted  delivery  is  refused. 

Subpart  D — Time 

§  1150.31  Computation. 

In  computing  any  period  of  time  under 
the  rules  in  this  part  or  in  an  order  is¬ 
sued  hereunder,  the  time  begins  with  the 
day  following  the  act,  event,  or  default, 
and  includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday,  Sunday,  or  Fed¬ 
eral  legal  holiday,  in  which  event  it  in¬ 
cludes  the  next  following  business  day. 
When  the  period  of  time  prescribed  or 
allowed  is  less  than  7  days,  intermediate 
Saturdays,  Sundays,  and  Federal  legal 
holidays  shall  be  excluded  from  the  com¬ 
putation. 

S  1150.32  Extension  of  time  or  post¬ 
ponement. 

Requests  for  extension  of  time  shall 
be  served  on  all  parties  and  amicus 
curiae,  and  should  set  forth  the  reasons 
for  the  application.  Applications  may  be 


granted  by  the  judge  upon  a  showing 
of  good  cause  by  the  applicant.  From  the 
designation  of  a  judge  until  the  issuance 
of  his  decision  such  requests  should  be 
addressed  to  him.  Answers  to  such  re¬ 
quest,  are  permitted,  if  made  promptly. 

Subpart  E — Proceedings  Prior  to  Hearings; 

Pleadings  and  Motions 

§1150.41  Informal  resolution. 

All  complaints  of  alleged  noncompli¬ 
ance  with  the  standards  issued  pursuant 
to  Architectural  Barriers  Act  shall  be 
resolved  as  expeditiously  and  informally 
as  possible  to  ensure  the  accessibility  and 
usability  of  the  building  complained  of. 
Ill  amicably  resolving  complaints  the 
A&TBCB  and  A&TBCB  staff  take  such 
actions  as  may  be  necessary,  including 
but  not  limited  to,  surveying  and  investi¬ 
gating  buildings;  monitoring  compliance 
programs  of  agencies;  furnishing  tech¬ 
nical  assistance,  including  standard  in¬ 
terpretation,  to  agencies,  and  obtaining 
such  assurances,  certifications,  and  plans 
of  action  from  agencies  as  may  be  neces¬ 
sary  to  ensure  compliance.  To  the  extent 
practicable,  in  the  course  of  informally 
resolving  allegations  of  noncompliance, 
persons  who  may  become  parties  to  com¬ 
pliance  proceedings,  should  be  appraised 
of  the  alleged  instances  of  noncompli¬ 
ance  and  afforded  the  opportunity  to 
respond  or  submit  documents  with  re¬ 
spect  thereto. 

§  1150.42  Citations. 

(a)  If  there  appears  to  be  a  failure  or 
threatened  failure  to  comply  with  the 
standards  issued  pursuant  to  the  Archi¬ 
tectural  Barriers  Act,  and  if  the  non- 
compliance  or  threatened  noncompliance 
cannot  be  corrected  or  resolved  by  in¬ 
formal  means  under  5  1150.41,  the  Exec¬ 
utive  Director  shall  issue  a  written  cita¬ 
tion  requesting  such  relief  as  is  necessary 
to  ensure  compliance  with  the  standards 
issued  pursuant  to  Architectural  Bar¬ 
riers  Act,  which  may  include  the  sus¬ 
pension  or  withholding  of  funds.  The 
citation  shall  be  served  upon  all  inter¬ 
ested  parties,  including  the  agency  hav¬ 
ing  custody  or  control  of,  and  the  agency 
funding  by  contract,  grant,  or  loan,  the 
allegedly  noncomplying  building.  The 
citation  shall  contain  a  concise  jurisdic¬ 
tional  statement  reciting  the  provisions 
of  the  Rehabilitation  Act  and  Architec¬ 
tural  Barriers  Act  pursuant  to  which  the 
requested  action  may  be  taken  as  well  as 
a  short  and  plain  basis  for  requesting  the 
imposition  of  the  sanctions.  The  citation 
shall  also  (1)  (i)  advise  the  agency  and 
interested  parties  that  a  hearing  con¬ 
cerning  the  matter  in  question  has  been 
scheduled  and  advise  them  of  the  time 
and  place  of  hearing  or  <ii)  fix  a  date, 
not  less  than  fifteen.  (15)  days  after  the 
date  of  the  citation  within  which  the 
agency  or  affected  parties  may  request 
a  hearing,  and  (2)  contain  a  list  of  all 
pertinent  documents  including,  but  not 
limited  to,  contracts,  grants,  invitations 
for  bids,  specifications,  contract  or  grant 
drawings,  and  correspondence,  necessary 
for  the  judge  to  make  a  decision  on  the 
alleged  noncompliance.  The  time  and 
place  of  hearing  fixed  in  the  citation 


shall  be  reasonable  and  shall  be  subject 
to  change  for  cause. 

(b)  In  addition  to  all  other  forms  of 
relief  requested,  the  citation  shall  re¬ 
quest  Provisional  Expedited  Relief  (PER) 
when  it  appears  from  a  complaint  or 
otherwise  to  the  Executive  Director,  or 
it  has  been  brought  to  his  attention  by  a 
member  of  the  A&TBCB  or  A&TBCB 
staff,  that  immediate  and  irreparable 
noncompliance  with  the  standards  is¬ 
sued  pursuant  to  the  Architectural  Bar¬ 
riers  Act  are  occurring  or  are  about  to 
occur.  Citations  requesting  PER  shall 
recite  specific  facts  and  affidavits  or  no¬ 
tarized  complaint  upon  which  the  need 
for  PER  is  based.  Citations  requesting 
PER  shall  recite  that  a  hearing  regard¬ 
ing  the  PER  has  been  scheduled  eight 
(8)  days  after  receipt  of  the  citation. 
Citations  requesting  PER  may  be  filed 
without  prejudice  to  proceedings  com¬ 
mencing  subsequently  in  which  PER  is 
not  requested. 

(c)  The  Executive  Director  shall  file 
copies  of  all  pertinent  documents  listed 
in  the  citation  simultaneously  with  filing 
the  citation. 

§  1150.43  Answers. 

(a)  Answers  shall  be  filed  by  respond¬ 
ents  within  fifteen  (15)  days  after  re¬ 
ceipt  of  a  citation.  The  answer  shall  ad¬ 
mit  or  deny  specifically,  and  in  detail, 
matters  set  forth  in  each  allegation  of 
the  citation,  unless  the  respondent  is 
without  knowledge,  in  which  case  the 
answer  shall  so  state  and  such  statement 
shall  be  deemed  a  denial.  Matters  not 
specifically  denied  shall  be  deemed  ad¬ 
mitted.  Failure  to  file  an  answer  shall 
constitute  an  admission  of  all  facts 
recited  in  the  citation.  Answers  shall  con¬ 
tain  a  list  of  additional  pertinent  docu¬ 
ments  not  listed  in  the  citation  which 
documents,  respondent  believes,  are  nec¬ 
essary  for  the  Board  or  the  judge  to  make 
a  decision  in  the  proceedings  herein. 
Copies  of  the  listed  documents  shall  be 
filed  with  the  answer. 

(b)  Answers  to  citations  requesting 
PER  shall  be  in  the  form  of  all  answers, 
as  set  forth  in  paragraph  (a)  of  this 
section,  and  shall  be  filed  within  four 
(4)  days  after  receipt  of  the  citation  and 
shall  also  recite  in  detail  with  affidavits 
or  by  notarized  answer  why  the  PER  re¬ 
quested  should  not  be  granted. 

(c)  When  a  citation  contains  a  request 
for  relief  to  ensure  compliance  with 
standards  issued  pursuant  to  the  Archi¬ 
tectural  Barriers  Act  as  well  as  PER, 
an  answer  to  the  PER  request  shall  be 
filed  in  accordance  with  paragraph  (a) 
of  this  section. 

§  1150.44  Amendments. 

(a)  The  Executive  Director  may  amend 
the  citation  as  a  matter  of  course  before 
an  answer  is  filed.  A  respondent  may 
amend  its  answer  once  as  a  matter  of 
course,  not  later  than  five  (5)  days  after 
the  filing  of  the  original  answer.  Other 
amendments  of  the  citation  or  the  answer 
shall  be  made  only  by  leave  of  judge.  An 
amended  citation  shall  be  answered 
within  five  (5)  days  of  its  service,  or 
within  the  time  for  filing  an  answer  to 
original  notice,  whichever  is  longer. 
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(b)  Citations  and  answers  in  PER  pro¬ 
ceedings  may  not  be  amended  prior  to 
hearing.  However,  citations  and  answers 
in  such  proceedings  may  be  amended  at 
the  hearing  with  the  permission  of  the 
judge. 

§  1150.45  Request  for  hearing. 

Within  fifteen  (15)  days  from  service 
of  a  citation  which  does  not  fix  a  date  for 
a  hearing,  the  respondent,  either  in  its 
answer  in  a  separate  paragraph  thereof, 
or  in  a  separate  document,  may  request 
a  hearing  Failure  of  a  respondent  to  re¬ 
quest  a  hearing  shall  be  deemed  a  waiver 
of  the  right  to  a  hearing  and  to  consti¬ 
tute  consent  to  the  making  of  a  decision 
on  the  basis  of  such  information  as  is 
available. 

§  1150.46  Motions. 

Motions  and  petitions  shall  state  the 
relief  sought,  the  authority  relied  upon, 
and  the  facts  alleged.  If  made  before  or 
after  the  hearing,  these  matters  shall  be 
in  writing.  If  made  at  the  hearing,  they 
may  be  stated  orally  or  the  judge  may  re¬ 
quire  that  they  be  reduced  in  writing 
and  filed  and  served  on  all  parties.  Ex¬ 
cept  as  otherwise  ordered  by  the  judge, 
responses  to  a  written  motion  or  petition 
shall  be  filed  within  ten  (10)  days  after 
the  motion  or  petition  is  served.  An  im¬ 
mediate  oral  response  may  be  made  to 
an  oral  motion.  All  arguments  on  motions 
will  be  at  the  discretion  of  the  judge. 

§  1150.47  Disposition  of  motions  and 
petitions. 

The  A&TBCB  or  the  judge  may  not 
sustain  or  grant  a  written  motion  or  peti¬ 
tion  prior  to  expiration  or  the  time  for 
filing  responses  thereto,  but  may  over¬ 
rule  or  deny  such  motion  or  petition 
without  awaiting  response;  providing, 
however,  that  prehearing  conferences, 
hearings,  and  decisions  need  not  be 
delayed  pending  disposition  of  motions 
or  petitions.  All  motions  and  petitions 
may  be  ruled  upon  immediately  after  re¬ 
sponse.  Motions  and  petitions  not  dis¬ 
posed  of  in  separate  rulings  or  in  deci¬ 
sions  will  be  deemed  denied. 

Subpart  F — Responsibilities  and  Duties  of 
Judge 

§  1150.51  Who  presides. 

(a)  A  judge  assigned  under  5  U.S.C. 
3105  or  3344  (formerly  Sec.  11  of  the 
Administrative  Procedure  Act)  shall  pre¬ 
side  over  the  taking  of  evidence  in  any 
hearing  to  which  these  rules  of  procedure 
apply. 

(b)  Pending  designation  of  a  judge, 
the  responsibilities,  duties  and  authori¬ 
ties  of  the  judge  under  these  regulations 
shall  be  executed  by  the  A&TBCB 
through  the  Chairman  or  other  member 
of  the  A&TBCB  designated  by  the  Chair¬ 
man. 

(c)  The  Chairman,  or  other  member 
of  the  A&TBCB  designated  by  the  Chair¬ 
man,  shall  preside  over  proceedings  be¬ 
fore  the  A&TBCB. 

§  1150.52  Designation  of  judge. 

The  designation  of  the  judge  as  presid¬ 
ing  officer  shall  be  in  writing  and  may 
also  fix  the  time  and  place  of  hearing.  A 


copy  of  such  order  shall  be  served  on  all 
parties.  After  service  of  an  order  desig¬ 
nating  a  judge  to  preside  and  until  the 
judge  makes  his  decision,  motions  and 
petitions  shall  be  submitted  to  him.  In 
the  case  of  the  death,  illness  disquali¬ 
fication  or  unavailability  -of  the  desig¬ 
nated  judge,  another  judge  shall  be  des¬ 
ignated  to  take  his  place. 

§  1150.53  Authority of  judge. 

The  judge  shall  have  the  duty  to  con¬ 
duct  a  fair  hearing,  to  take  all  necessary 
action  to  avoid  delay,  and  maintain 
order.  He  shall  have  all  powers  necessary 
to  these  ends,  including  (but  not  limited 
to)  the  power  to: 

(a)  Arrange  and  issue  notice  of  the 
date,  time,  and  place  of  hearings,  or,  on 
due  notice  to  the  parties,  to  change  the 
date,  time,  and  place  of  hearings  previ¬ 
ously  set. 

(b)  Hold  conferences  to  settle,  sim¬ 
plify,  or  fix  the  issues  in  proceedings,  or 
to  consider  other  matters  that  may  aid 
in  the  expeditious  disposition  of  the  pro¬ 
ceeding. 

(c)  Require  parties  and  amicus  curiae 
to  state  their  position  with  respect  to  the 
various  issues  in  the  proceedings. 

<d)  Administer  oaths  and  affirma¬ 
tions. 

(e)  Rule  on  motions,  and  other  proce¬ 
dural  items  on  matters  pending  before 
him. 

(f)  Regulate  the  course  of  the  hear¬ 
ing  and  conduct  of  counsel  therein. 

< g )  Examine  witnesses  and  direct  wit¬ 
nesses  to  testify. 

(h)  Receive,  rule  on,  exclude  or  limit 
evidence. 

(i)  Fix  the  time  for  filing  motions, 
petitions,  briefs,  or  other  items  in  mat¬ 
ters  pending  before  him. 

(j)  Issue  decisions. 

( k)  Take  any  action  authorized  by  the 
rules  in  this  part  or  in  conformance  with 
the  provisions  of  5  U.S.C.  551-559  (the 
Administrative  Procedure  Act) . 

§  1150.54  Disqualification  of  judge. 

(a)  A  judge  may  withdraw  from  a  pro¬ 
ceeding  whenever  he  deems  himself  dis¬ 
qualified. 

(b)  Any  party  may  request  the  judge, 
at  any  time  following  his  designation 
and  before  the  filing  of  his  decision,  to 
withdraw  on  ground  of  personal  bias  or 
disqualification,  by  filing  with  him 
promptly  upon  the  discovery  of  the  al¬ 
leged  facts  an  affidavit  setting  forth  in 
detail  the  matters  alleged  to  constitute 
grounds  for  disqualification. 

(c)  If.  in  the  opinion  of  the  judge,  the 
affidavit  referred  to  in  paragraph  (b)  of 
this  section  is  filed  with  due  diligence 
and  is  sufficient  on  its  face,  the  judge 
shall  forthwith  disqualify  himself  and 
withdraw  from  the  proceeding. 

(d)  If  the  judge  does  not  disqualify 
himself  and  withdraw  from  the  proceed¬ 
ing,  he  shall  so  rule  upon  the  record, 
stating  the  grounds  for  his  ruling  and 
shall  proceed  with  the  hearing,  or,  if 
the  hearing  has  closed,  he  shall  proceed 
with  the  issuance  of  his  decision,  and 
the  provisions  of  Section  1150.102  shall 
thereupon  apply. 


Subpart  G— Prehearing  Conferences  and 
Discovery 

§1150.61  Prehearing  conference. 

(a)  At  any  time  before  a  hearing,  the 
judge,  on  his  own  motion  or  on  motion 
of  a  party,  may  direct  the  parties  or 
their  representatives  to  exchange  infor¬ 
mation  or  to  participate  in  a  prehearing 
conference  for  the  purpose  of  consider¬ 
ing  matters  which  tend  to  simplify  the 
issues  or  expedite  the  proceedings. 

<b)  The  judge  may  issue  a  prehearing 
order  which  includes  the  agreements 
reached  by  the  parties.  Such  order  shall 
be  served  upon  all  parties  and  amicus 
curiae  and  shall  be  a  part  of  the  record. 

§  1150.62  Discovery. 

(a)  Parties  are  encouraged  to  engage 
in  voluntary  discovery  procedures.  For 
good  cause  shown  under  appropriate 
circumstances  but  not  as  a  matter  of 
course,  the  judge  will  entertain  motions 
for  permission  for  discovery,  issue  orders 
including  orders  for  the  taking  of  testi¬ 
mony  upon  oral  examination  or  written 
interrogatories  before  an  officer  author¬ 
ized  to  administer  oaths,  to  permit  serv¬ 
ice  of  written  interrogatories  upon  the 
opposing  party,  to  produce  and  permit 
inspection  of  designated  documents,  and 
to  permit  service  upon  the  opposing 
party  a  request  for  the  admission  of 
specified  facts. 

(b)  Motions  for  discovery  shall  be 
granted  only  to  the  extent  and  upon 
such  terms  as  the  judge  in  his  discretion 
considers  to  be  consistent  with  the  ob¬ 
jective  of  securing  a  just  and  inexpen¬ 
sive  determination  of  the  merits  of  the 
citation  without  unnecessary  delay,  and 
essential  to  the  proper  pursuit  of  that 
objective  in  the  particular  case. 

(c)  In  connection  with  any  discovery 
procedure,  the  judge  may  make  any  or¬ 
der  which  justice  requires  to  protect  a 
party  or  person  from  annoyance,  em¬ 
barrassment,  oppression  or  undue  bur¬ 
den  or  expense,  including  limitations  on 
the  scope,  method,  time  and  place  for 
discovery,  and  provisions  for  protecting 
the  secrecy  of  confidential  information 
or  documents.  If  any  party  fails  to  com¬ 
ply  with  a  discovery  order  of  the  judge 
under  these  rules,  without  an  excuse 
or  explanation  satisfactory  to  the  judge 
for  such  failure,  the  judge  may  decide 
the  fact  or  issue  relating  to  the  material 
requested  to  be  produced,  or  the  subject 
matter  of  the  probable  testimony,  in  ac¬ 
cordance  with  claims  of  the  other  party 
in  interest  or  in  accordance  with  the 
other  evidence  available  to  the  judge, 
or  make  such  other  ruling  as  he  deter¬ 
mines  just  and  proper. 

Subpart  H — Hearing  Procedures 
§  1150.71  Briefs. 

The  judge  may  require  parties  and 
amicus  curiae  to  file  written  statements 
of  position  prior  to  the  beginning  of  a 
hearing.  The  judge  may  also  require  the 
parties  to  submit  trial  briefs. 

§  1150.72  Evidentiary  purpose.'' 

Hearings  for  the  reception  of  evidence 
will  be  held  only  in  cases  where  issues  of 
fact  must  be  resolved.  Where  it  appears 
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from  the  Citation,  the  Answer,  stipula¬ 
tions,  or  other  documents  in  the  record, 
that  there  are  no  matters  of  material 
fact  in  dispute,  the  judge  may  enter  an 
order  so  finding,  vacating  the  hearing 
date,  if  one  has  been  set,  and  fixing  the 
time  for  filing  briefs. 

§  1150.73  Testimony. 

(a)  Formal  rules  of  evidence  shall  not 
apply  but  rules  or  principles  designed  to 
assure  production  of  the  most  probative 
evidence  available  will  be  applied.  Testi¬ 
mony  shall  be  given  orally  under  oath  or 
affirmation;  but  the  judge,  in  his  discre¬ 
tion,  may  require  or  permit  the  direct 
testimony  of  any  witness  be  prepared  in 
writing  and  served  on  all  parties  in  ad¬ 
vance  of  the  hearing.  Such  testimony 
may  be  adopted  by  the  witness  at  the 
hearing,  and  filed  as  part  of  the  record 
thereof. 

<b>  All  witnesses  shall  be  available  for 
cross-examination  and  at  the  discretion 
of  the  judge,  may  be  cross-examined 
without  regard  to  the  scope  of  direct  ex¬ 
amination  as  to  any  matter  which  is  re¬ 
levant  and  material  to  the  proceeding. 

(c)  When  testimony  is  taken  by  de¬ 
position,  an  opportunity  shall  be  given, 
with  appropriate  notice,  for  all  parties  to 
cross-examine  the  witness.  Objections  to 
any  testimony  or  evidence  presented 
therein  shall  be  deemed  waived  unless 
raised  at  the  time  of  the  deposition. 

(d>  Witnesses  appearing  before  the 
judge  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States,  and  wit¬ 
nesses  whose  depositions  are  taken  and 
the  persons  taking  the  same  shall 
severally  be  entitled  to  the  same  fees  as 
are  paid  for  like  services  in  the  courts 
of  the  United  States.  Witness  fees  and 
mileage  shall  be  paid  by  the  party  at 
whose  instance  the  witness  appears,  and 
the  person  taking  a  deposition  shall  be 
paid  by  the  party  at  whose  instance  the 
deposition  is  taken. 

§  1150.74  Exclusion  of  evidence. 

The  judge  may  exclude  evidence  which 
is  immaterial,  irrelevant  or  unduly 
repetitious. 

§  1150.75  Objections. 

Objections  to  evidence  or  testimony 
shall  be  timely  and  shall  briefly  state 
the  ground. 

§  1150.76  Exceptions. 

Exceptions  to  rulings  of  the  judge  are 
unnecessary.  It  is  sufficient  that  a  party, 
at  the  time  the  ruling  of  the  judge  is 
sought,  makes  known  the  action  which 
he  desires  the  judge  to  take,  or  his  ob¬ 
jection  to  an  action  taken,  and  his 
grounds  therefor. 

§  1150.77  Official  notice. 

Where  official  notice  is  taken  or  is  to 
be  taken  of  a  material  fact  not  appear¬ 
ing  in  the  evidence  of  record,  any  party, 
on  timely  request,  shall  be  afforded  an 
opportunity  to  show  the  contrary. 

§  1150.78  Public  document  items. 

Whenever  there  is  offered  (in  whole  or 
in  part)  a  public  document,  such  as  an 
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official  report,  decision,  opinion,  or  pub¬ 
lished  scientific  or  economic  statistical 
data  issued  by  any  of  the  executive  de¬ 
partments  (or  their  subdivisions),  legis¬ 
lative  agencies  or  committees  or  admin¬ 
istrative  agencies  of  the  Federal  Govern¬ 
ment  (including  Government-owned  cor¬ 
porations),  or  a  similar  document  issued 
by  a  State-or  its  agencies,  and  such  docu¬ 
ment  (or  part  thereof)  has  been  shown 
by  the  offeror  to  be  reasonably  available 
to  the  public,  such  document  need  not  be 
produced  or  marked  for  identification, 
but  may  be  offered  for  official  notice,  as 
a  public  document  item  by  specifying  the 
document  or  relevant  part  thereof. 

§  1150.79  Offer  of  proof. 

An  offer  of  proof  made  in  connection 
with  an  objection  taken  to  a  ruling  of  the 
judge  rejecting  or  excluding  proffered 
oral  testimony  shall  consist  of  a  state¬ 
ment  of  the  substance  of  the  evidence 
which  counsel  contends  would  be  ad¬ 
duced  by  such  testimony;  and,  if  the  ex¬ 
cluded  evidence  consists  of  evidence  in 
documentary  or  written  form  or  of  ref¬ 
erence  to  documents  or  records,  a  copy 
of  such  evidence  shall  be  marked  for 
identification  and  shall  accompany  the 
record  as  the  offer  of  proof. 

§  1 150.80  Appeals  from  ruling  of  judge. 

(a)  Rulings  of  the  judge  may  not  be 
appealed  to  the  A&TBCB  prior  to  his 
consideration  of  the  entire  proceeding 
except  with  the  consent  of  the  judge  and 
where  he  certifies  on  the  record  or  in 
writing  that  the  allowance  of  an  inter¬ 
locutory  appeal  is  clearly  necessary  to 
prevent  exceptional  delay,  expense,  or 
prejudice  to  any  party,  or  substantial 
detriment  to  the  public  interest.  If  an 
appeal  is  allowed,  any  party  may  file  a 
brief  with  the  A&TBCB  within  such 
period  as  the  judge  directs. 

<b)  TTiere  shall  be  no  oral  argument 
or  appearances  on  any  appeal  or  any 
motion  unless  the  A&TBCB  directs 
otherwise. 

§  1150.81  Consolidated  or  joint  hearing. 

In  cases  in  which  the  same  or  related 
facts  are  asserted  to  constitute  noncom¬ 
pliance  with  standards  issued  pursuant 
to  the  Architectural  Barriers  Act,  the 
judge  may  order  all  such  related  cases 
consolidated  and  may  make  such  other 
orders  concerning  proceedings  therein  as 
will  be  consistent  with  the  objective  of 
securing  a  just  and  inexpensive  deter-„ 
mination  of  the  case  without  unneces¬ 
sary  delay. 

§  1150.82  PER  proceedings. 

(a)  In  proceedings  in  which  a  citation, 
or  part  thereof,  seeking  PER  has  been 
filed,  the  judge  shall  make  necessary  rul¬ 
ings  with  respect  to  time  for  filing  of 
pleadings,  the  conduct  of  the  hearing  and 
with  respect  to  all  other  matters,  and 
shall  do  all  other  things  necessary  to 
complete  the  proceeding  in  the  minimum 
time  consistent  with  the  objective  of 
securing  an  expeditious,  just  and  inex¬ 
pensive  determination  of  the  case.  The 
times  for  actions  set  forth  in  these  rules 
shall  be  followed  unless  otherwise 
ordered  by  the  judge. 


(b)  Orders  of  PER  shall  be  on  such 
terms  and  conditions  as  the  judge  di¬ 
rects,  consistent  with  preserving  the 
rights  of  all  parties  so  as  to  permit  the 
timely  processing  of  the  citation,  or  part 
thereof,  not  requesting  PER,  as  well  as 
the  provisions  and  objectives  of  the 
Architectural  Barriers  Act  and  the  Re¬ 
habilitation  Act.  In  issuing  an  order  for 
PER  the  judge  shall  make  specific  find¬ 
ings  of  fact  ard  conclusions  of  law  that 
the  Executive  Director  or  another  party, 
or  amicus  curiae,  has  shown: 

(i)  Likelihood  of  succeeding  on  the 
merits  of  a  proceeding;  and 

(ii)  That  the  threatened  injury  or  vio¬ 
lation  outweighs  the  threatened  harm 
to  the  respondent  if  PER  is  granted ;  and 

(iii)  Granting  PER  is  in  the  public 
interest. 

(c)  The  judge  may  order  dismissed 
any  citation  or  part  thereof  seeking  PER 
when  the  judge  finds  that  the  timely 
processing  of  a  citation  not  requesting 
PER  will  adequately  ensure  the  objective 
of  Section  502  of  the  Rehabilitation  Act 
and  that  immediate  and  irreparable 
noncompliance  with  the  standards  issued 
pursuant  to  the  Architectural  Barriers 
Act  are  not  occurring  or  about  to  occur. 

Subpart  I — The  Record 
§  1150,91  Record  for  derision. 

The  transcript  of  testimony,  exhibits, 
and  all  papers,  documents  and  requests 
filed  in  the  proceeding,  including  briefs 
and  proposed  findings  and  conclusions, 
shall  constitute  the  record  for  decision. 

§  1150.92  Official  transcript. 

The  A&TBCB  will  designate  the  official 
reporter  for  all  hearings.  The  official 
transcripts  of  testimony  taken,  together 
with  any  exhibits,  briefs,  or  memoranda 
of  law  filed  therewith,  shall  be  filed  with 
the  judge.  Transcripts  of  testimony  in 
hearings  may  be  obtained  from  the  offi¬ 
cial  reporter  by  the  parties  and  the  pub¬ 
lic  at  rates  not  to  exceed  the  maximum 
rates  fixed  by  the  contract  between  the 
A&TBCB  and  the  reporter.  Upon  notice 
to  all  parties,  the  judge  may  authorize 
such  corrections  to  the  transcript  as  are 
necessary  to  reflect  accurately  the  testi¬ 
mony. 

Subpart  J — Posthearing  Procedures; 

Decisions 

§  1150.101  Posthearing  briefs;  proposed 
findings. 

(a)  The  judge  shall  fix  the  terms,  in¬ 
cluding  time  for  filing  post-hearing 
statements  of  position  or  briefs,  which 
may  contain  proposed  findings  of  fact 
and  conclusions  of  law.  The  judge  may 
fix  a  reasonable  time  for  such  filing  but 
such  period  shall  not  exceed  thirty  (30) 
days  from  the  receipt  by  the  party  of  the 
transcript  of  the  hearing : 

(b)  No  briefs  or  statements  shall  be 
required  in  proceeding  seeking  Provi¬ 
sional  Expedited  Relief  (PER)  unless 
specifically  ordered  by  the  judge. 

§  1150.102  Decision. 

(a)  Within  twenty  (20)  days  after 
the  filing  of  briefs,  or  proposed  findings, 
or  if  no  briefs  or  proposed  findings  are 
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filed  within  twenty  (20)  days  after  the 
close  of  the  hearing,  the  judge  shall 
issue  a  decision  which  decision  shall 
state  findings  of  fact,  conclusions  of  law, 
and  the  reasons  therefor,  upon  all  mate¬ 
rial  issues  of  fact  or  law  presented  on 
the  record,  and  may  recommend  action 
be  taken.  The  decision  shall  contain  such 
terms,  conditions  and  other  provisions 
as  are  consistent  with,  and  will  effectuate 
the  purposes  of  the  Architectural  Bar¬ 
riers  Act  and  the  Rehabilitation  Act,  and 
may  include  provision  for  the  suspen¬ 
sion  or  withholding  of  Federal  funds  with 
respect  to  any  building  found  not  to  be 
in  compliance  with  the  standards  issued 
pursuant  to  the  Architectural  Barriers 
Act. 

(b)  In  proceedings  seeking  Provisional 
Expedited  Relief  (PER)  the  decision 
shall  be  made  within  three  (3)  days  after 
the  hearing  and  may  be  given  orally  at 
the  close  of  the  hearing. 

(c)  The  findings,  conclusion  and  deci¬ 
sion  shall  be  served  on  all  parties  and 
amicus  curiae  to  the  proceedings. 

§  1150.103  Exceptions  to  decision. 

(a)  Within  eight  (8)  days  after  re¬ 
ceipt  of  the  judge’s  decision,  any  party 
may  appeal  to  the  A&TBCB  by  submit¬ 
ting  exceptions  to  the  decision  stating 
reasons  therefor  with  the  Chairman. 
These  exceptions  shall  be  responded  to 
by  other  parties  within  five  (5)  days  of 
the  receipt  by  said  parties. 

(b)  In  proceedings  seeking  Provisional 
Expedited  Relief  (PER) ,  all  appeals  and 
exceptions  to  the  decision  shall  be  filed 
within  two  (2)  days  after  receipt  of  the 
decision,  if  written,  or  two  (2)  days  after 
announcement  of  judge’s  decision  if  oral. 
The  exceptions  shall  be  responded  to  by 
other  parties  within  two  (2)  days  of  the 
receipt  by  said  parties. 

§  1150.104  Record  for  final  A&TBCB 
decision. 

The  record  for  the  A&TBCB’s  final 
decision  shall  consist  of  the  record  for 
the  decision,  the  rulings,  and  decision 
of  the  judge,  and  the  exceptions  and 
briefs  filed  subsequent  to  the  judge’s 
decision. 

§  1 1 50.105  Final  A&TBCB  decision. 

(a)  If  no  appeal  and  exceptions  to  the 
decision  of  the  judge  are  filed  within  the 
period  specified  in  §  1150.103,  such  deci¬ 
sion  shall  become  the  final  decision  of 
the  A&TBCB  under  Section  502  of  the 
Rehabilitation  Act. 

(b)  Upon  the  filing  of  an  appeal  and 
exceptions  of  the  judge’s  decision,  the 
A&TBCB  shall  review  the  judge’s  deci¬ 


sion  and  issue  its  own  decision  thereon, 
which  shall  constitute  the  final  decision 
of  the  A&TBCB  under  section  502  of  the 
Rehabilitation  Act. 

(c)  The  decisions  of  the  A&TBCB  shall 
contain  findings  of  fact,  conclusions  of 
law,  and  the  reasons  therefor.  The  de¬ 
cision  of  the  A&TBCB  shall  contain  such 
terms,  conditions,  and  other  provisions 
as  are  consistent  with,  and  will  effectu¬ 
ate  the  purposes  of  the  Architectural 
Barriers  Act  and  the  Rehabilitation  Act, 
and  may  include  provision  for  the  sus¬ 
pension  or  withholding  of  Federal  funds 
with  respect  to  any  building  found  not 
to  be  in  compliance  with  the  standards 
issued  pursuant  to  the  Architectural  Bar¬ 
riers  Act. 

(d)  The  decision  of  the  A&TBCB  may 
affirm,  modify,  set  aside,  or  remand  to 
the  judge,  in  whole  or  in  part,  the  rec¬ 
ommended  findings,  conclusions  and  de¬ 
cision  of  the  judge,  and  shall  be  based 
upon  the  record  for  decision. 

(e)  All  final  decisions  shall  be  promptly 
served  on  all  parties  and  amicus  curiae. 

§  1150.106  Judicial  review. 

Action  taken  pursuant  to  Section  502 
of  the  Rehabilitation  Act  is  subject  to 
judicial  review  as  provided  therein.  A 
final  order  of  compliance  affecting  any 
Federal  department,  agency  or  instru¬ 
mentality  of  the  United  States  shall  be 
final  and  binding  on  such  department, 
agency  or  instrumentality. 

Subpart  K — Miscellaneous  Provisions 

§  1150.111  Ex  parte  communications; 
conflict  of  interests. 

(a)  No  person  having  an  interest  in 
such  case  shall  make  or  cause  to  be  made 
an  ex  parte  communication  to  the  judge 
or  the  A&TBCB  with  respect  to  such 
case,  unless  all  parties  and  amicus  curiae, 
to  the  case  are  given  timely  and  adequate 
notice  of  such  advice,  communication,  or 
consultation,  and  reasonable  opportu¬ 
nity  to  respond. 

(b)  No  member  of  the  A&TBCB  shall 
participate  in  any  decision  of  the 
A&TBCB  concerning  a  building  in  any 
proceeding  to  which  such  member’s 
agency  is  a  party. 

§1150.112  Post  order  proceedings. 

(a)  Any  party  adversely  affected  by 
an  order  issued  by  a  judge  or  the 
A&TBCB  may  make  a  motion  to  the  judge 
or  the  A&TBCB,  whichever  issued  the 
order,  to  have  such  order  vacated  upon 
a  showing  that  the  building  complies 
with  the  standards  issued  pursuant  to 
the  Architectural  Barriers  Act. 


(b)  Notice  of  motion  and  copies  of  all 
pleadings  shall  be  served  on  all  parties 
and  amicus  curiae,  to  the  original  pro¬ 
ceeding  that  the  moving  party  seeks  to 
vacate  was  issued.  Responses  to  the  mo¬ 
tion  to  vacate  shall  be  filed  within  ten 
(10)  days  after  receipt  of  the  motion 
unless  the  judge  or  the  A&TBCB  for  good 
cause  shown  grants  additional  time  to 
respond. 

(c)  Oral  argument  on  the  motion  may 
be  ordered  by  the  judge  under  such  terms 
as  he  may  direct,  consistent  with  the  ob¬ 
jective  of  securing  a  prompt,  just,  and 
inexpensive  determination  of  the  motion. 

(d)  Within  ten  (10)  days  after  receipt 
of  all  answers  to  the  motion,  the  judge 
shall  issue  his  decision  in  accordance 
with  §  1150.102. 

(e)  The  judge’s  decision  shall  be  sub¬ 
ject  to  finality  and  reviewable  by  the 
A&TBCB  in  accordance  with  §  1150.105. 

(f)  Exceptions  to  the  decision  on  the 
motion  to  vacate  shall  be  filed  within 
three  (3)  days  after  receipt  of  the  judge’s 
decision. 

(g)  By  service  of  an  order  on  all  par¬ 
ties,  and  amicus  curiae,  the  A&TBCB 
may  remand  motions  to  vacate  filed  with 
the  A&TBCB  to  the  judge. 

(h)  Decisions  of  the  judge  not  ap¬ 
pealed  to  the  A&TBCB  for  decision  under 
§  1150.105  shall  be  considered  decisions 
of  the  judge  for  purposes  of  this  section. 

§1150.113  Amicable  resolution. 

(a)  Amicable  resolution  is  encouraged 
at  any  stage  of  proceedings  where  such 
resolution  is  consistent  with  the  provi¬ 
sions  and  objectives  of  the  Architectural 
Barriers  Act  and  Rehabilitation  Act. 

(b)  Agreements  to  amicably  resolve 
pending  proceedings  shall  be  submitted 
by  the  parties  and  shall  be  accompanied 
by  an  appropriate  proposed  order. 

(c)  The  Executive  Director  shall  be 
authorized  to  resolve  any  proceeding  on 
behalf  of  the  A&TBCB  unless  otherwise 
specifically  directed  by  the  A&TBCB  and 
may  file  appropriate  stipulations  or  no¬ 
tices  of  discontinuance. 

§  1150.114  Effect  of  partial  invalidity. 

If  any  section,  subsection,  paragraph, 
sentence,  clause  or  phrase  of  these  reg¬ 
ulations  shall  be  declared  invalid  for  any 
reason  whatever,  the  remaining  portions 
of  these  regulations  that  are  severable 
from  the  invalid  part  shall  remain  in  full 
force  and  effect.  If  a  part  of  these  regu¬ 
lations  is  invalid  in  one  or  more  of  its 
applications,  the  part  shall  remain  in 
effect  in  all  valid  applications  that  are 
severable  from  the  invalid  applications. 
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